STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JOHN PARKS,
Petitioner,
Case No. 00-4376

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on January 4, 2001, by teleconference between Dade City and
Tal | ahassee, Florida, before Carolyn S. Holifield, a
dul y- desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: No appearance

For Respondent: Tracey S. Cottle, Esquire
Agency for Health Care Administration
2727 Mahan Drive
Bui | ding Three, Suite 3426C
Tal | ahassee, Florida 32308

STATEMENT OF THE | SSUE

Whet her Petitioner should be granted an exenption from
enpl oynment di squalification pursuant to Section 435.07, Florida

St at ut es.



PRELI M NARY STATEMENT

By letter dated April 25, 2000, Respondent, the Agency for
Heal th Care Adm nistration, advised Petitioner that his request
for an exenption from enpl oynment disqualification pursuant to
Section 435.07, Florida Statutes, was denied. Petitioner
chal | enged the denial and requested a formal hearing. The case
was referred to the Division of Adm nistrative Hearings on
COct ober 25, 2000.

The final hearing was initially schedul ed for Decenber 11,
2000. On Novenber 8, 2000, Respondent filed a notion requesting
that the final hearing be continued. The notion was granted,
and the final hearing was reschedul ed for January 4, 2001.

On Novenber 8, 2000, the undersigned issued the Order of
Pre-Hearing Instructions (Order). In conpliance with that
Order, Respondent filed a unilateral Pre-hearing Stipulation on
Decenber 26, 2000. 1In the Pre-hearing Stipul ation, Respondent
i ndicated that one issue of law to be determ ned at the final
heari ng was whether Petitioner had waived his right to a hearing
by failing to tinely request the hearing. This matter was
addressed at a pre-hearing conference held on Decenber 29, 2000.
After extensive discussion, the parties agreed that the facts
relative to the issue of the tineliness of Petitioner's request
for hearing were disputed; that no stipulation could be reached

as to those facts; and that the issue would be litigated at the



final hearing. Also, during the pre-hearing conference,
Petitioner requested and Respondent agreed to make Sam Powers
and Al berta G anger, two enpl oyees of the Agency for Health Care
Admi nistration, available to testify at the final hearing.

Pursuant to the Order G anting Continuance and Reschedul i ng
the Hearing (Order Rescheduling Hearing), the final hearing was
schedul ed to convene on January 4, 2001, at 10:00 a.m, at Gty
Hal |, Commi ssi on Room 38020 East Meridi an Avenue, Dade City,
Florida. A copy of the Order Rescheduling Hearing was nmailed to
Petitioner at his address of record on Decenber 1, 2000.
Counsel for Respondent, the undersigned, and Respondent's
Wi tness were present for the final hearing at the designated
time and place. However, Petitioner did not appear at the
hearing even though the undersi gned del ayed conveni ng t he
hearing by one hour to give Petitioner additional tinme to
arrive.

When the final hearing convened, counsel for Respondent
i ndi cated that Respondent wanted to proceed with the case on the
merits and, thus, would concede or stipulate that Petitioner had
tinely requested a hearing in this matter. During the
evidentiary part of the hearing, Respondent presented the
testinony of one witness, G enda R cks, a Background Screening
Unit Consultant with the Agency for Health Care Adm nistration.

Respondent offered ten exhibits, all of which were received into



evidence. No testinony or evidence was presented by or on
behal f of Petitioner.

A Transcript of the proceeding was filed on January 22,
2001. Respondent filed a Proposed Reconmended Order on
January 26, 2001. As of this date, Petitioner has not filed a
proposed recommended order.

FI NDI NGS OF FACT

1. Petitioner, John F. Parks (Petitioner), was enployed at
Serenity West, an assisted living facility in Zephyrhills,

Fl orida, on or about January 3, 2000. Wile enployed there,
Petitioner's duties included passing nedications and dressing
and otherw se assisting residents with activities of daily
[iving.

2. Pursuant to Chapter 435, Florida Statutes, the owner or
adm nistrator of an assisted living facility is required to
conduct a | evel one background screening on all enpl oyees hired
on or after Cctober 1, 1998, who perform personal services for
vul nerabl e persons. The purpose of background screening is to
protect the public welfare by preventing individuals that have
denonstrated behavior that may be harnful to vul nerable
individuals fromworking in Florida s health care facilities.

3. Respondent, the Agency for Health Care Adm nistration
(Agency), conducted a | evel one background screening on

Petitioner which revealed that, in 1979, Petitioner had pled



guilty to the charge that he had conmitted a | ewd and | asci vi ous
act in violation of Section 798.02, Florida Statutes.

4. On or about April 7, 2000, the Agency notified
Petitioner and his enployer that it had received information
that disqualified Petitioner fromworking as a caretaker of
vul nerabl e persons. Petitioner was al so advised of his right to
seek an exenption fromdisqualification

5. On or about April 13, 2000, Petitioner filed an
Appl i cati on Request for Exenption from Di squalification
(Application).

6. The Agency's Application formrequired that the
applicant explain the reason for the enpl oynent disqualification
and provide a copy of the Florida Departnent of Law Enforcenent
crimnal history, the arrest report, and the court disposition
for any disqualifying violation.

7. Petitioner conpleted the Application and included, as
part of his application, copies of the arrest report and the
court disposition related to the disqualifying offense. The
docunents submitted by Petitioner indicated that on April 4,
1979, he pled guilty to commtting a lewd and | ascivious act, a
second degree m sdeneanor, in violation of Section 798. 02,
Florida Statutes. According to those docunents, Petitioner
entered the plea in the County Court in and for Hill sborough

County, Florida, in Case No. 79-2630.



8. On April 24, 2000, the Agency conducted an exenption
hearing on Petitioner's request for exenption from enpl oynent
disqualification. The follow ng day, the Agency denied
Petitioner's request and advised himthat as a result of the
deni al, he continued to be "ineligible for enploynent in those
positions that require working with residents or patients of
nur si ng hones, hone health agencies, assisted living facilities,
homemeker - conpani on-sitter services, or nurse registries.”

9. Petitioner challenged the Agency's denial of his
request for exenption from enploynment disqualification and
requested a formal hearing. The Agency forwarded the request to
the Division of Admi nistrative Hearings on or about October 25,
2000.

10. In the Decenber 1, 2000, Order Granting Conti nuance
and Re- Scheduling Hearing, the final hearing was schedul ed for
January 4, 2001. A copy of the Order was nmailed to Petitioner
at his address of record, 5647 19th Street, Zephyrhills, Florida
33540.

11. Petitioner provided several letters of reference to
the Agency as part of his application for request for exenption.
These |l etters appeared to be froma nei ghbor, as well as former
col | eagues and enpl oyers. The letters were favorable and

described Petitioner as dependable, a good worker, a val ued



enpl oyee, and know edgeable in his field. Mst of the letters
spoke highly of his patience and ki ndness toward the residents.

12. Petitioner failed to appear at the hearing and no
evidence of his rehabilitation was presented. Therefore,
Petitioner is not eligible for or entitled to the exenption from
enpl oynment di squalification that he seeks.

CONCLUSI ONS OF LAW

13. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng, pursuant to Subsection 120.57(1), Florida Statutes.

14. The Agency is the state agency authorized to grant
exenptions from enploynment disqualification if the applicant
nmeets the statutorily prescribed criterion. Section 435.07,

Fl ori da Stat utes.

15. Section 435.03(1), Florida Statutes, provides that al
enpl oyees required by law to be screened shall be required to
undergo | evel one background screening as a condition of
enpl oynent and conti nued enpl oynent. According to that
subsection, "level 1 screenings shall include, but not be
limted to enploynent history checks and statew de crimna
correspondence checks through the Florida Departnment of Law
Enf orcement . "

16. Subsection 435.03(2)(0), Florida Statutes, provides in

pertinent part the foll ow ng:



(2) Any person for whom enpl oynent
screening is required by statute nust not
have been found guilty of, regardl ess of
adj udi cation, or entered a plea of nolo
contendre or guilty to, any offense

prohi bited under any of the follow ng

provi sions of the Florida Statutes or under
any simlar statute of another
jurisdiction:

(o) Section 798.02, relating to | ewmd and
| asci vi ous behavi or.

17. In the instant case, it is undisputed that Petitioner
entered a plea of guilty to a |lewd and | ascivious act, a second
degree m sdeneanor and a viol ation of Subsection 798.02(2),
Florida Statutes. This is a disqualifying offense and, thus, is
a basis for the Agency to deny Petitioner an exenption from
enpl oynent disqualification. Subsection 435.03(2)(0), Florida
St at ut es.

18. Section 435.07, Florida Statutes, provides that the
Agency may grant an exenption from enpl oynent disqualification
to an individual who neets the statutory requirenents for being
granted such exenption. Anong the categories of offenses for
whi ch the Agency nmay grant exenptions are "m sdeneanors
prohi bited under any of the Florida Statutes cited in this
chapter or under simlar statutes of other jurisdictions."

Subsection 435.07(1)(b), Florida Statutes.



19. The evi dence established that the offense to which
Petitioner pled guilty is a m sdeneanor. Accordingly, even
t hough Petitioner pled guilty to that offense, the Agency has
the authority to grant him an exenption from enpl oynent
disqualification if he neets the burden of proof set forth in
Section 435.07, Florida Statutes.

20. Subsection 435.07(3), Florida Statutes, provides the
fol |l owi ng:

(3) In order for a licensing departnent to
grant an exenption to any enpl oyee, the

enpl oyee nust denonstrate by clear and
convi nci ng evidence that the enpl oyee should
not be disqualified from enploynent.

Enpl oyees seeki ng an exenption have the
burden of setting forth sufficient evidence
of rehabilitation, including, but not
limted to, the circunstances surroundi ng
the crimnal incident for which an exenption
is sought, the tinme period that has el apsed
since the incident, the nature of the harm
caused to the victim and the history of the
enpl oyee since the incident, or any other

evi dence or circunstances indicating that
the enpl oyee will not present a danger if
continued enpl oynent is allowed. The

deci sion of the licensing departnment
regardi ng an exenption nmay be contested

t hrough the hearing procedures set forth in
chapter 120.

21. Petitioner did not appear at the hearing. Moreover,
no evi dence of rehabilitation was presented on his behalf.
Therefore, Petitioner failed to neet his statutory burden of

denonstrating by clear and convincing evidence that he should



not be disqualified fromenploynent. Having failed to neet his
burden of proof, Petitioner is not eligible for or entitled to
an exenption from enpl oynent disqualification.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is recormmended that the Agency for Health Care
Adm nistration enter a final order denying Petitioner's request
for an exenption fromdisqualification from enpl oynent.

DONE AND ENTERED this 21st day of February, 2001, in

Tal | ahassee, Leon County, Flori da.

CARCLYN S. HOLI FI ELD

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 21st day of February, 2001.

COPI ES FURNI SHED.

Tracey S. Cottle, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive

Bui l ding Three, Suite 3426C

Tal | ahassee, Florida 32308

10



John Par ks
5647 19th Street
Zephyrhills, Florida 33540

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

Julie Gallagher, General Counse
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building Three, Suite 3431
Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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